IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
GREENVI LLE DI VI SI ON

CEOLA W MBLEY, | NDI VI DUALLY
AND ON BEHALF OF HEI RS OF
RCLAND W MBLEY, DECEASED

V. NO. 4: 93CVv208-B-D
JESSI E J. MATH S AND

RUSHI NG ENTERPRI SES,

AN ALABANVA CORPORATI ON

MVEMORANDUM OPI NI ON

This cause cones before the court on the defendants' notion
for partial summary judgnment. The court has duly considered the
parties' nenoranda and exhibits and is ready to rule.?

. FACTS

The conpl aint all eges a wongful death cause of action arising
out of an autonobile accident. The plaintiff seeks recovery of
actual and punitive damages agai nst both defendant W©Mathis, the
driver involved, and his enployer, defendant Rushing Enterprises.
The conpl aint alleges that the defendants breached their duties to
keep the vehicle driven by Mathis under proper control, to keep a
proper |ookout ahead, to obey the stop sign at a highway
intersection, to yield the right of way to the deceased, and to

operate the vehicle driven by Mathis in accordance with M ss. Code

! Neither the notion nor the response was tinely filed.
Since the notion was filed only one day |ate, pursuant to
conputation under Rule 6 of the Federal Rules of Cvil Procedure,
and the novant has submtted a rebuttal to the plaintiff's
untinely response, the court finds that neither the notion nor
the response shoul d be stricken.



Ann. 863-3-601 et seq.

The follow ng facts are undi sputed. On March 30, 1993, Rol and
W nbl ey was operating a 1987 Toyota pickup truck in a southerly
direction at the intersection of Mssissippi Hghway 3 and
M ssissippi Hghway 82 in Sunflower County, M ssissippi, and
defendant Mathis was operating a 1992 Ford van in a westerly
direction at the intersection of Mssissippi Hghway 3 and
M ssi ssi ppi H ghway 82 in Sunflower County, M ssissippi. Mat hi s
was driving while in the course and scope of his enploynent. A
collision between the Wnbley and Mathis vehicles occurred in the
intersection at 3:53 p.m in daylight wthout any visua
inpairnment. Mathis did not notice the stop sign or the flashing
lights at the intersection; the intersection was not cluttered with
any trees or other obstacles. Mat hi s proceeded through the
intersection w thout stopping and struck Wnbley's truck that had
stopped at the stop sign for southbound traffic and had begun
traveling through the intersection. Mathis was not famliar with
his travel route.

Mat his testified in his deposition that he was traveling at a
maxi mum speed of 50 nph. The plaintiff's accident reconstruction
expert is of the opinion that Mathis was traveling at approxi mately
81 nph. In his enploynment Mathis regularly works at night, rests
and\ or sleeps during the norning and day and then travels to the
next destination. He had worked the night before the accident and
sl ept eight hours the norning of the accident. He testifiedin his

deposition that he had no alcoholic beverages during a 24-hour



period. At the tine of the accident, Mathis was 67 years old and
was taking nmedication for high blood pressure. He testified that
he had not had an eye examnation in fourteen years but had not
experienced any eyesi ght problens. He had a valid driver's |icense
wWith no restrictions.
. LAW

The defendants nove for partial summary judgnent on the
punitive damages clai m against both defendants. The defendants
contend that neither Mathis nor Rushing Enterprises engaged i n any
conduct that warrants punitive danmages and t hat Rushi ng Enterpri ses
cannot be held vicariously l|iable for punitive danages. The
plaintiff contends that there is substantial evidence that Mathis
was grossly negligent and that, based on the doctrine of respondeat
superior, Rushing Enterprises is Iliable for Mthis'" gross
negligence commtted during the course and scope of enploynent,
including any punitive damages assessed against Mathis. The
plaintiff further contends that a jury may reasonably concl ude t hat
Rushing Enterprises is directly liable for punitive danages on the
grounds that Rushing Enterprises was grossly negligent or reckless
in enploying Mathis as a driver and scheduling him to work at
ni ght. The threshold issue is whether Mthis' driving behavior
nmeets "the standard of conduct prerequisite to a punitive damge

award." Janes W _ Sessuns Tinber Co. v. MDaniel, 635 So.2d 875

879 (M ss. 1994).
M ss Code Ann.8 11-1-65 reads in pertinent part:

(1) In any action in which punitive damages
are sought:



(a) Punitive damages may not be awarded
if the claimnt does not prove by clear and
convi nci ng evidence that the def endant agai nst
whom punitive damages are sought acted wth
act ual mal i ce, gr oss negli gence  which
evidences a wllful, wanton or reckless
disregard for the safety of others, or
commtted actual fraud.

(Enphasi s added). The plaintiff cites McDani el for the proposition
that punitive danages are available for the violation of statutory
duti es. In McDaniel, a truck driver caused the plaintiff's eye
injury while operating a log truck pulling a trailer |oad of |ogs
in excess of the statutory length. 635 So.2d at 876. In addition,
the driver was intoxicated in violation of Mss. Code Ann. 8 63-11-
30 which reads in pertinent part:

(1) It is unlawful for any person to drive or

ot herwi se operate a vehicle within this state

who. .. has ten one hundredths percent (.10% or

nore by weight volume of alcohol in the

person's bl ood. ...
The M ssissippi Suprene Court has stated:

Al though intoxication withinitself is not the

ultimate question in a cul pable negligence

suit, it may be considered as an elenent

constituting gross and carel ess disregard for

the value of human life.

MGewyv. State, 469 So.2d 95, 97 (Mss. 1985) guoted in MDaniel,

635 So.2d at 879. The court noted that the driver in MDaniel had
a bl ood al cohol content |level of .24%at the tinme of the collision
whi ch "necessarily inpaired his driving ability, and contributedto
the collision. 1d. Finding no error in the jury instructions on
the punitive damages issue, the court stated:

W do...express our regard for the established

social policy prohibiting one fromdriving a

vehicle on our public highways while in an
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i nt oxi cated condi tion.
Id. at 879-90. The court finds that MDaniel is clearly
di stingui shable fromthe facts of the instant case.

The defendants assert that there is nothing to suggest that
Mat hi s' eyesight, age, or unfamliarity wth the travel route
caused the accident. The defendants further assert that Mathis'
speed, even assumng that he was traveling at 81 nph, and his
failure to see the flashing lights and stop sign do not exhibit

sone el enent of aggression or sone col oring of
insult, malice or gross negligence, evincing
ruthless disregard for the rights of others,
so as to take the case out of the ordinary
rul e.

Continental Southern Lines, Inc. v. Lum 182 So.2d 228, 232 (M ss.

1966) (quoting Fow er Butane Gas Co. v. Varner, 141 So.2d 226, 233

(Mss. 1962)). In Continental Southern Lines, Inc., the court held

that the punitive danages clai mshould not have been submtted to
the jury where a bus driver drove away from the scene of the
accident. 182 So.2d at 232-33. The M ssissippi Suprene Court has
held that unlawfully passing a school bus with the required stop
sign and blinking Iights and knocking a child into the air was not
"a case for the inposition of punitive damages":

Smth was not guilty of willful or intentional

wong, and we do not think that his course of

conduct was such as discloses a reckless

indifference to the consequences of his act

w thout any substantial effort to avoid the

acci dent.

Seals v. St. Regis Paper Co., 236 So.2d 388, 392 (Mss. 1970). In

Mrris v. Huff, the court found that punitive danages were not

appropriate where the defendant |log truck driver's alleged speed,
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failure to apply the brakes and failure to reasonably turn his
truck away from the plaintiff's oncomng vehicle resulted in a
collision on a narrow country road. 117 So.2d 800, 801 (M ss.
1960) . The court finds that Mathis' alleged carel essness and
excessive speed do not constitute such "gross negligence which
evidences a wi || ful, wanton or reckl ess disregard for the safety of
others."” The court further finds that the factors of Mathis' age,
unfamliarity with the route, and his work schedul e do not raise an
issue of material fact as to the punitive damages clai m agai nst
Mat hi s. 2

There is no genuine i ssue of material fact precluding partial
summary judgnent on the punitive danages claim against WMathis.
Therefore, the court need not address the issues of vicarious or
i ndependent liability for punitive damages on the part of Mathis'
enpl oyer, Rushing Enterprises. Since no punitive danmages can be
assessed against Mathis for his driving behavior, Rushing
Enterprises cannot be held |iable for punitive damages.

1. CONCLUSI ON

For the foregoing reasons, the defendants' notion for parti al
summary judgnent should be granted. An order wll issue
accordingly.

TH'S, the day of Decenber, 1994.

2 Absent any evidence that Mathis had eyesight problens, the
fact that Mathis had not had an eye exam nation in 14 years is
not material to the issue of gross negligence or reckless
disregard for the safety of others on the part of WMathis.
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NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE



